
Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20580

In the Matter of )
)

Rules and Regulations Implementing the ) CG Docket No. 02-278
Telephone Consumer Protection Act of 1991 )

YELLOW PAGES INTEGRATED MEDIA ASSOCIATION
COMMENTS IN SUPPORT OF PETITIONS FOR RECONSIDERATION

The Yellow Pages Integrated Media Association (�Yellow Pages I.M.A.�)1 files

these comments in support of the scores of Petitions for Reconsideration filed in the above

captioned proceeding regarding the Commission�s changes to the rules for unsolicited

facsimile advertisements.

Yellow Pages I.M.A. applauds the Commission�s efforts to limit junk faxes.

However, the rules adopted by the Commission clearly go too far.  Most consumers do not

wish to receive faxes telling them how they can buy inexpensive toner, lose 20 pounds in

10 days, or go to Disney World for only a few dollars a day.  On the other hand, legitimate

business communications should be able to take place without significant interruption,

complication, or fear of litigation.

Lest the Commission believe that these new rules would not result in a landslide of

litigation, one of Yellow Pages I.M.A.�s member companies has already been threatened

with suit for sending under the new rules.  A directory publisher�s advertising sales staff

called a potential advertiser whose basic listing appears in the Yellow Pages directory.  The

                                                
1 The Yellow Pages I.M.A., formerly the Yellow Pages Publishers Association, is a global trade association
based in Berkeley Heights, New Jersey, representing the Yellow Pages industry, both print and electronic.
Yellow Pages I.M.A. members include publishers (of both Yellow and White Pages) and other businesses
associated with the Yellow Pages industry.
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sales person and the advertiser spoke about other services offered by the directory.

Directories generally offer enhancements to listings, such as listings under multiple

headings, highlighting the listing, taking out an advertisement in the directory, or listing in

an on-line directory.  The sales person asked the advertiser for permission to fax over a

proposal.  The advertiser said yes and gave the sales person the fax number.  Several days

later, the directory publisher received a letter from the advertiser�s lawyer demanding $500

for violating the Commission�s rules against unsolicited facsimile advertisements.  A

redacted version of this letter is attached hereto as attachment A.2  Of course, the

Commission�s new rules have not gone into effect and there was clearly oral permission

granted, so the lawsuit and threat are without merit.  However, if the Commission�s rules

go into effect, this same exact scene will be repeated over and over again.  The

Commission and state courts will be clogged with people waving faxes claiming violations

of the Commission�s rules because there is no written permission on file.

The law of unintended consequences is at work here.  The Commission has made it

nearly impossible to conduct legitimate business by facsimile transmission.  This should be

evident by the sheer number of Petitions for Reconsideration filed.  The petitions for

reconsideration of the unsolicited facsimile advertisement rules raise four broad categories

of issues, each with several sub-issues: 1) the elimination of the provision for established

business relationships; 2) the requirement for written permission to send an unsolicited

facsimile advertisement; 3) the definition of unsolicited facsimile advertisement; and 4) the

rules regarding communications from a trade association to its members.3  We agree with

the petitions raising these concerns.

                                                
2 Other Yellow Pages I.M.A. members have encountered a similar problem.
3 Yellow Pages I.M.A. raised all of these issues in its Petition for Reconsideration.
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The Commission should make several changes to its rules to avoid a near certain

avalanche of litigation.  First, reinstate the established business relationship exemption.  In

the directory business, faxes are used to routinely confirm the accuracy of a listing or an

advertisement.  This cannot be done easily over the phone, and U.S. mail and e-mail may

not be brought to the attention of the customer in a timely manner.  In the process of

confirming the accuracy of the listing, the directory publisher will also let the customer

know of other options available to them.  This is usually done within the same fax

transmission.  Under the Commission�s new rules, however, this would be a violation

subjecting the directory publisher to fines and penalties.  The alternative for the directory

publisher is to send two faxes to the customer, one confirming the listing, and a second,

with express permission granted from the customer, with the other products directly related

to that listing.  Such a result runs contrary to the intent of the statute and the Commission�s

rules.  The intent is to eliminate unwanted faxes, not to make it more difficult to conduct

legitimate business by fax.  Reinstating the established business relationship exemption

will allow businesses that conduct their affairs using facsimile transmission to continue to

do so, while giving consumers and businesses relief from unknown, unwanted and

unsolicited faxes.

The requirement for written permission to send a fax clearly took the business

community by surprise.  There was not even a hint of this in the Commission�s notice.  We

agree with the Petitions filed by the U.S. Small Business Administration Office of

Advocacy, the U.S. Chamber of Commerce and several others that the Commission�s

action does not meet the requirements of the Regulatory Flexibility Act.  The Commission

also clearly understated the problems with obtaining written permission to send a fax.  It is
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an inconvenience to both parties to obtain written permission to receive a fax.  If a

directory salesperson calls a potential new advertiser, the potential new advertiser may

want the salesperson to send a rate sheet and ad mock-up.  Usually, this is done very soon

after the initial call so that it is fresh in the potential new advertiser�s mind.  Under the

Commission�s new rules, the salesperson must tell the potential new advertiser that she

cannot send the information until she gets a written, signed permission to fax that

information.  The potential new advertiser will be dumbfounded that the salesperson

cannot send follow-up information without this time consuming and wholly unnecessary

step.  It will delay the transaction,4 if not make the potential new advertiser so annoyed as

to drop the whole transaction.  With more than 3.6 million small businesses depending on

directory listings and advertising, this additional burden will harm small business owners

throughout the country.

Many parties have requested clarification on what constitutes an advertisement for

purposes of the unsolicited facsimile advertisement rules.  The directory business also has

similar issues.  Is faxing an annual renewal form to continue a customer�s Yellow Pages

advertisement in the next directory considered an unsolicited facsimile advertisement?  Is

faxing out a new study to existing or potential advertisers showing the effectiveness of

directory advertising in their business field considered an unsolicited facsimile

advertisement?  Is faxing out a request for proposals an unsolicited facsimile

advertisement?  Is faxing out an ad mock-up for a potential new advertiser an unsolicited

facsimile advertisement?  The Commission and courts will have to deal with these

questions daily.  The Commission did not change the definition of unsolicited

                                                
4 Such a delay could cause the advertiser to miss the publication advertising deadline, resulting in the
business being left out of the directory for a full year.
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advertisement in its Report and Order.  That definition has been in effect for years.  What

did change, however, is the number of facsimile transmissions now subject to that

definition.  What was once considered mutually beneficial communication between parties

is now considered an unsolicited facsimile advertisement.  The Commission should clarify

that information pertaining to a product or service previously purchased or obtained by a

customer in the past three years is not an unsolicited facsimile advertisement.  Such a

qualification will remove a significant amount of �beneficial� communications from the

definition of unsolicited facsimile advertisement, while leaving in place the restriction on

unsolicited facsimile advertisements for fad diets, cheap office supplies, and nearly free

vacations.

Finally, several trade associations raised the issue of communications among their

membership.  It is clear that these associations agree with Yellow Pages I.M.A. that

membership in a trade association should constitute consent for the purposes of 47 C.F.R.

64.1200(a)(3).  Several Petitions detail the difficulty the new rule creates for trade

associations.  Yellow Pages I.M.A. will encounter similar problems.  Yellow Pages I.M.A.

has an annual convention and trade show.  The association uses U.S. mail, e-mail and

facsimile to notify Members about the time and place, the cost, the ability to purchase trade

show floor space, the ability to purchase event sponsorships, and other convention-related

information.  This information is clearly of value to the trade association�s members, yet it

would run afoul of the Commission�s new rules.

Yellow Pages I.M.A urges the Commission to grant the many Petitions for

Reconsideration of its unsolicited facsimile advertisement rules and reinstate the

established business relationship exemption, allow oral permission for those faxes not
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permitted by the established business relationship, narrow the definition of unsolicited

advertisement, and ensure that communications from a trade association to its members are

exempt from these rules.

Respectfully submitted,

Yellow Pages Integrated Media Association

By  ______/s/ Joel Bernstein_____________

Amy Healy
Director, Public Policy
Yellow Pages Integrated Media Association
Two Connell Drive, First Floor
Berkeley Heights, NJ  07922
(908)286-2390

Joel Bernstein
Halprin Temple
555 12th Street, NW, Suite 950 N
Washington, DC  20004
202-371-8336
Its Attorney

October 14, 2003
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Certificate of Service

I, Joel Bernstein, an attorney with the Halprin Temple, certify that I have, on this October
14, 2003, caused to be mailed, first-class, postage prepaid, a copy of the foregoing
comments to the following:

______/s/ Joel Bernstein_______________
Joel Bernstein

Christopher Libertelli
Marsha MacBride
Office of Chairman Powell
Federal Communications Commission
445 15th St., SW
Washington, DC 20554

Daniel Gonzalez
Office of Commissioner Martin
Federal Communications Commission
445 15th St., SW
Washington, DC 20554

Scott Bergmann
Office of Commissioner Adelstein
Federal Communications Commission
445 15th St., SW
Washington, DC 20554

Margaret Egler
Deputy Bureau Chief
Consumer and Governmental
 Affairs Bureau
Federal Communications Commission
445 12th St., SW
Washington, DC 20554

John Rogovin
General Counsel
Federal Communications Commission
445 15th St., SW
Washington, DC 20554

Matthew Brill
Office of Commissioner Abernathy
Federal Communications Commission
445 15th St., SW
Washington, DC 20554

Jessica Rosenworcel
Office of Commissioner Copps
Federal Communications Commission
445 15th St., SW
Washington, DC 20554

K. Dane Snowden
Chief
Consumer and Governmental
  Affairs Bureau
Federal Communications Commission
445 15th St., SW
Washington, DC 20554

Jane Mago
Chief
Office of Strategic Planning
  And Policy Analysis
Federal Communications Commission
445 15th St., SW
Washington, DC 20554

Jerald A. Jacobs
Attorney for the American Society
  of Association Executives
2300 N Street, N.W.
Washington, DC 20037
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Keith Byer
1571 llahacienda Drive
Austin, TX 78734

Ronald S. Moen
American Dietetic Association
120 South Riverside Plaza
Suite 2000
Chicago, IL 60606

Mark Van Bergh
Proximity Marketing
2538C South Arlington Mill Drive
Arlington, VA 22206

Donald Wilson
Association of Small Business
  Development Centers
8990 Burke Lake Road
2nd Floor
Burke, VA 22015

John Mayhill
846 N. Senate Ave.
Suite 206
Indianapolis, IN 46202

Kevin W. Holland
Vice President
Communications & Membership
Services, Air Conditioning Contractors
  of America
2800 Shirlington Road
Suite 300
Arlington, VA 22206

Dennis C. Brown
126/B North Bedford Street
Arlington, VA 22201

Jon T. Hamilton
Beautyrock, Inc. and JHA
  Telemanagement, Inc.
1 Second St. W
Cornwell, Ontario K6J1G3

Wayne G. Strang
3708 Spencer St. #208
Torrance, CA 90503

Sheila A. Miller
Attorney for Procedure
  Marketing Association
1001 G Street
Suite 500 West
Washington, DC 20001

Jack W. Buechner
A Presidential Classroom
  For Young Americans Inc.
119 Oronoco Street
Alexandria, VA 22314

Jerald A. Jacobs
Attorney for American Society of
  Association Executives
Shaw Pittman, LLP
2300 N Street, NW
Washington, DC 20037

Alice Fradin
Scholastic Inc.
557 Broadway
New York, NY 10012-3999

Michael Petricone
Vice President, Technology Policy
Consumer Electronics Association
2500 Wilson Boulevard
Arlington, VA 22201

John F. Sturm
Newspaper Association of America
  And the National Newspaper
Association
1921 Gallows Road
Vienna, VA 22182
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Edwin Solot
President
Faxts, Inc.
1640 S. Sepulveda Blvd #102
Los Angeles, CA 90025

Robert Biggererstaff
P.O. Box 614
Mt. Pleasant, SC 29465

David R. Straus
For American Business Media
Thompson Coburn, LLP
1909 K Street, NW
Suite 600
Washington, DC 20006

Lawrence Brautigam, Jr.
9670 Forest Lane #1126
Dallas, TX 75243

David R. Straus
Jobson Publishing, L.L.C.
Thompson Coburn, LLP
1909 K Street, NW
Suite 600
Washington, DC 20006

Thomas M. Sullivan
Office of Advocacy
U.S. Small Business Administration
409 Third St., SW
Washington, DC 20416

Ronald S. Moen
American Dietetic Association
120 South Riverside Plaza
Suite 2000
Chicago, IL 60606

Henry Bogdan
Director of Public Policy
Maryland Association of Nonprofit
Organizations
190 W. Ostend Street
Suite 201
Baltimore, MD 21230

Steve Hersee
  Copia International, Ltd.
1220 Iroquois Ave. #180
Naperville, IL 60563

Steve Brubaker
Senior Vice President
Corporate Affairs
InfoCision Management Corporation
325 Springside Drive
Akron, OK 44333

Jeffrey S. Linder
American Resort Development
Association
1776 K St., NW
Washington, DC 20006

Laura H. Phillips
Attorney
Nextel Communications, Inc.
2001 Edmund Halley Drive
Reston, VA 20191

John T. Scott, III
Verizon Wireless
1300 I Street, NW
Suite 400 West
Washington, DC 20005

Jan Witold Baran
National Association of
  Business Political Action Committees
1776 K Street, NW
Washington, DC 20006
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John M. Goodman
Attorney
Verizon
1515 North Courthouse Road
Arlington, VA 22201

Jack Angel
The Coalition for Healthcare
Communication
P.O. Box 967
Greenwich, CT 06830

Jan Witold Baran
Chamber of Commerce
  Of the United States,
The Associated General Contractors of
America,The Community Associations
Institute, The Credit Union National
Association, The National Association
of Manufacturers The National
Association of Wholesaler-
Distributors, The National Grocers
Association, The National Restaurant
Association, and The National
Federation of Independent Business
1776 K Street, NW
Washington, DC 20006

H. Robert Wientzen
President & CEO
The Direct Marketing Association
1111 19th Street, NW
Suite 1100
Washington, DC 20036

Patricia Read
Independent Sector
1200 18th St., NW
Suite 200
Washington, DC 20036

Gerard J. Waldron
American Tire Distributors, Inc.
1201 Pennsylvania Avenue, NW
Washington, DC 20004

Robert Corn-Revere
Attorney for The State and Regional
Newspaper Associations
Davis Wright Tremaine, LLP
1500 K Street, NW
Suite 450
Washington, DC 20005

Robert Corn-Revere
Attorney for  American Association of
Advertising Agencies, Association of
National Advertisers, and National
Association of Broadcasters
Davis Wright Tremaine, LLP
1500 K Street, NW
Suite 450
Washington, DC 20005

Arthur W. Conway
President & CEO
DialAmerica Marketing, Inc.
960 Macarthur Boulevard
Mahwah, New Jersey 07495

Toby S. Bradley
California Association of Realtors
525 S. Virgil Avenue
Los Angeles, CA 90020

Gerard J. Waldron
Financial Services Coalition
Covington & Burling
1201 Pennsylvania Avenue, NW
Washington, DC 20004

Gerard J. Waldron
Attorney for Travel Industry Group
Covington & Burling
1201 Pennsylvania Avenue, NW
Washington, DC 20004

George Brooks
Trader Publishing Company
615-A Herndon Ave.
Orlando, FL 32803
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Mark Van Bergh
Attorney
Proximity Marketing
2538C South Arlington Mill Drive
Arlington, VA 22206

Steven Emmert
Director, Government Affairs
Reed Elsevier, Inc.
1150 18th St., NW
Suite 600
Washington, DC 20036

Peter L. McCorkell
Senior Counsel
Wells Fargo & Company
633 Folsom Street
7th Floor
San Francisco, CA 94107

Stephen L. Earnest
Attorney
675 W. Peachtree St., NE
Suite 4300
Atlanta, GA 30375

S. Lawrence Kocot
National Association of
  Chain Drug Stores, Inc.
413 North Lee Street
Alexandria, VA 22314

Maria L. Berthoud
Independent Insurance Agents
  And Brokers of America
412 First Street, S.E
Washington, DC 20003

Andrew M. Beato
For ACA International
Stein, Mitchell & Mezines
1100 Connecticut Avenue, NW
Washington, DC 20036

Marcia Z. Sullivan
Consumer Bankers Association
1000 Wilson Blvd.
Suite 2500
Arlington, VA 22209

Qualex International
Federal Communications Commission
Room CY-B402
445 15th St., SW
Washington, DC 20554


